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It is not necessary that the purchaser be made known to the 
owner as the broker's customer if he is so in fact. The owner is 
entitled to know that the broker has been instrumental in sending 
him the customer; but when advised by the latter that he has 
received information of the purpose to sell, and the price, it is the 
owner's duty to inquire whence the information was derived : Lloyd 
v. Matthews, 51 N. Y. 124. The purchaser need not be introduced 
to the owner by the broker ; and the latter need not be personally 
acquainted with the purchaser, to entitle him to commission. The 
question is, was the broker the procuring cause of the sale : Suss- 
dorff v. Schmidt, 55 N. Y. 319. 

The contract between the broker and his principal need not be 
in writing in order to enable him to recover : Barnard v. Monnot, 3 
Keyes 203 ; s. c. 33 How. Pr. 440 ; Heinrich v. Korn, 4 Daly 74 ; 
Fischer v. Bell, 91 Ind. 243. 

W. W. Thornton. 

Crawfordsville, Ind. 



RECENT A M ERICA N DECISIONS. 

Prerogative Court of New Jersey. 

CARROLL v. BONHAN. 

The statute of New Jersey in relation to nuncupative wills (Revision, 1245) pro- 
vides, inter alia, that such will must have been made at the time of the " last sick- 
ness" of the testator or testatrix : Held, that the term " last sickness" in said pro- 
vision, is to be construed as meaning " «'» extremis," and that, therefore, an alleged 
nuncupative will made by a testatrix during her last illness, nine days before her 
death, cannot be admitted to probate, where the proof is clear that she had time and 
capacity to subsequently make a written will if she had so desired. 

Appeal from decree of Hunterdon Orphans' Court, refusing to 
admit to probate an alleged nuncupative will. 

Voorhees ft Cotter, for appellant. 

R. S. Kuhl, for respondent. 

Runyon, Ordinary. — AsherW. Carroll, the appellant, propounded 
for probate in the Orphans' Court of Hunterdon county an alleged 
nuncupative will of his sister, Mary Ann Bonhan, late of that 
county, deceased, who was the wife of the respondent, Moses Bon- 
han. The alleged nuncupative will was made on the 9th of April 
1886. Mrs. Bonhan was then living with her husband at her home 
in Hunterdon county. She was ill, and continued to be so until 
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she died on the 18th of the same month. The alleged will was 
offered for probate by petition on the 2d of June 1886. After 
hearing the matter, upon due notice, the Orphans' Court decreed that 
the proof was not satisfactory, and dismissed the petition without 
costs. By the supposed will, Mrs. Bonhan attempted to dispose of 
personal property of more than the value of $80. But both pre- 
viously and subsequently she attempted to dispose of other parts 
of her personal property. The statute provides that a verbal will 
(it does not extend to those made by soldiers in actual military ser- 
vice, or mariners or seamen at sea disposing of their movables, 
wages and personal estate), to be valid must, if the property exceed 
the value of $80, be proved by the oaths of three witnesses, at 
least, who were present at the making thereof; and it must be 
proved that the testator or testatrix, at the time of pronouncing the 
will, bade the persons present, or some of them, bear witness that 
such was his or her will, or words to that effect. It provides also 
that such will must have been made in the time of the last sickness 
of the testator or testatrix, and in the house of his or her habitation 
or dwelling, or where he or she had been resident for the space of 
ten days or more next before the making of the will, except where 
he or she was surprised or taken sick, being from his or her own 
house, and died before he or she returned to the place of his or her 
dwelling. Revision 1245. 

It is well established that the term " last sickness" in the fore- 
going provisions is not to be construed as signifying merely the ill- 
ness, without regard to its duration which terminated in the alleged 
testator's death, but as meaning in extremis {Prince v. Haze.lton, 
20 Johns. 502; Yarnall's Will, 4 Rawle 46 ; 1 Redf. Wills 185); 
that is, the law contemplates sudden and severe illnesss immediately 
preceding physical dissolution, when there is neither time nor 
opportunity to make a written will, and therefore, in such case, if 
there is to be a will, it must of necessity be a merely verbal one. 
Blackstone says that the legislature has provided (by the act of 
which ours is a transcript) against any fraud in setting up nuncupa- 
tive wills by so numerous a train of requisites that the thing itself 
has fallen into disuse, and is hardly ever heard of; but in the only 
instance where favor ought to be shown to it is when the testator is 
surprised by sudden and violent sickness. 2 Bl. Com. 501. A 
nuncupation can only be sustained when it is the result of sheer 
necessity. If the decedent could have made a testamentary dis- 
Vol. XXXV.— 72 
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position in the way prescribed by statute, a nuncupative one will be 
of no avail. In the case under consideration, it would seem that 
the decedent deliberately selected the nuncupative method, and 
made the nuncupation, not because she had not time to make a 
written will (she had such time), but because she was under the 
impression that a verbal one, if made in the presence of three wit- 
nesses, wa3, whenever made, whether in sickness or health, equally 
valid with a written one made according to the statute. 

The case of Hebderis Will, 20 N. J. Eq. 473, referred to by the 
appellant's counsel, sheds no light upon this. There the only 
question was whether a will drawn by an attorney at the request of 
the testator, and pursuant to his instructions, a few hours before the 
death of the latter, but not executed, the execution thereof being 
postponed by the testator until the Christian name of a legatee 
could be ascertained, and the testator should feel stronger, could be 
admitted to probate as a nuncupative will. In the case in hand the 
testatrix was not in extremis. She lived nine days after the making 
of the alleged nuncupation, and in fact had testamentary capacity 
for several of those days. There was no necessity of making a 
nuncupative will. She could have made a written one. The proof 
of this fact is clear. 

The decree of the Orphans' Court will be affirmed, but without 
costs. 

1. It seems to be generally conceded, sec. 3), it was provided, that, except as 

that in the first place, -nuncupative wills to soldiers and sailors, a testator must 

were not required to be made during the have been in his " last sickness," to make 

last illness of the testator : 1 Redf. on a valid nuncupative will. It is believed 

Wills *185. that the same words are used in the 

Prior to the enactment of the Statute statutes of all the states of the Union 

of Frauds, such wills had come into much which recognise the validity of such wills, 

disfavor, and the early authorities clearly See 3 Jarman (Rand, and T. notes) 

indicate that they were made commonly, 755 n. 

at least, when the testator was near 2. Prince v. Hazleton, 20 Johns. 501, 

death and had not time or opportunity to is the leading case upon the doctrine that 

make a written will: Bac. Abr. title the words "last sickness" are to be 

" Wills and Testaments," e ; Swinb. understood as meaning in extremis. In 

pt. 1, sec. 12. But Chancellor Kent, quot- that case the alleged testator lived six 

ing the latter authority, said : "I do days after the time the will was claimed 

not infer from these passages, that un- to have been made. After a lengthy and 

written wills were always had at common careful review of the early authorities, 

law, unless made in case of extremity, Kent, C. J., said : "Upon the strength 

when death was overtaking the testator:" of so much authority, I feel myself war- 

20 Johns. 501. ranted in concluding that a nuncupative 

Bv the Statute of Frauds (29 Car. II., will is not good, unless it be made by a 
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testator when he is in extremis, or over- 
taken by sudden and violent sickness, 
and has not time or opportunity to make 
a written will. * * * * 

" If nuncupative wills can be permitted 
at all, in the cases of chronic disorders, 
which make silent and slow, but sure and 
fatal approaches, it is only in the very 
last stage and extremity of them." 

The dissenting opinion by Justice 
Woodworth in this case, is able and 
discriminating, and has been cited and 
approved by the courts of other states. 

The rule that the maker of a nuncupa- 
tive will must be in extremis, has been 
followed with great strictness in Penn- 
sylvania. In Boyer v. Frick, 4 W. & S. 
357, the declaration of the testatrix's 
will was made on Thursday, in expecta- 
tion of a surgical operation for strangu- 
lated rupture, under which she had 
labored from the preceding Monday, and 
which terminated fatally on the following 
Saturday. It did not appear that subse- 
quent to the operation she could have 
made a written will, but did appear that 
she might have done so during the four 
hours intervening between the time the 
operation was decided upon and its per- 
formance. The will was held invalid. 

In re Yarnall's Will, 4 Rawle 46, the 
testatrix had been affected with pulmo- 
nary consumption for six months, and 
being very weak and in expectation of 
death, made a nuncupative will. After 
this she lived nine days. In declaring 
the will invalid, as not having been made 
in extremis, the court expressed a doubt 
whether one affected with such a long- 
standing disease could make a nuncupa- 
tive will. See also Werkheiser v. Weik- 
heiser, 6 W. & S. 184 ; Ham v. Palmer, 
21 Penn. St. 296. 

In O'Neill v. Smith, 33 Md. 569, one 
who had been sick for fifteen years and 
confined eight months with consumption, 
made a nuncupative will and died within 
twenty-four hours. The will was de- 
clared void, as not having been made in 
extremis, it appearing that the testator 



retained his senses to the last. Bat see 
Brayfield v. Brayfield, 3 H. & J. 208. 

That " last sickness " should be con- 
strued to mean in extremis, seems also to 
be the rule in Georgia and Virginia : 
Ellington v. Dillard, 42 Ga. 361 ; Reese 
v. Hawthorn, 10 Grattan 548. 

In Smith v. Smith, 63 N. C. 637, it 
seems to have been assumed that " last 
sickness " means in extremis, as is also 
the case in Lucas v. Goff, 33 Miss. 629 ; 
but in the later case of Saddler v. Sad- 
dler, 60 Id. 251, the Mississippi court 
refused to announce such a doctrine 
without the particular facts of the case 
before it. It however said : " ' Last 
sickness,' should not be extended over a 
lingering disease, covering months or 
weeks, during which and after the spoken 
words, there was afforded both by the 
mental and physical condition of the 
party every opportunity and inducement 
to prepare a written will." 

3. On the other hand, the courts of 
Alabama, Illinois and Tennessee, have 
rejected the rule, that " last sickness " 
should be construed to mean in extremis. 

In Johnston v. Glasscock, 2 Ala. (N. 
S.) 218, 239, the testator appears to 
have lived at least five days after the 
declaration of his will, the court said : 
" If a person in his last sickness, that 
sickness of which he subsequently dies — 
impressed with the probability of ap- 
proaching death, deliberately makes his 
will, conforming to the statute, we do 
not reel authorized to say that it will be 
invalid, because, in point of fact, he had 
time and opportunity to reduce it to 
writing." The contrary dictum in Sykes 
v. Sykes, 2 Stewart 364, is expressly 
overruled. 

In Harrington v. Stees, 82 111. 50 ; 
s. c, 25 Am. Rep. 290, the testator 
died of quick consumption three days 
after the declaration of his will. The 
court said : "At common law it was 
not essential to the validity of a nuncu- 
pative will, that the testator should have 
been ill at all. The statute is, in this 
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regard, a limitation of the common-law 
powers. The words ' in the time of the 
last sickness ' had no technical significa- 
tion at the time of the passage of the 
statute. These words must be taken in 
their ordinary signification. The courts 
have no power to take from or add to 
the statute. * * * It is a reasonable and 
necessary implication, that it must also 
appear that the testator, at the time of 
making the will, supposed that his then 
sickness would prove his last sickness — 
in other words, that he should be im- 
pressed with the probability that he would 
never recover. * * * It is not necessary 
that the testator should have been with- 
out hope of recovery. It is an adage, 
' So long as there is life there is hope.' 
There may well be hope while the mind 
is impressed with the probability of 
death." Neither was it regarded of 
importance to the validity of the will, 
that the testator appears to have had 
time and opportunity to make a written 
will. 

In Nolan v. Gardner, 7 Heisk. (Tenn.) 
215, the testator, though very sick when 
the will was declared, lived six days 
afterwards, and was sometimes able to 
walk about the house. Concluding an 
argument very like that of the Illinois 
case, the court said : " Perhaps in this 
case it is not proper to do more than to 
say that it must appear that at the time 
of making the will the testator was sick, 
and as the authorities indicate, that he 
must have acted in contemplation of 
death from this sickness ; that it must 
further appear that it was his last sick- 
ness ; that is, this sickness must continue 
until the testator dies ; that the par- 
ticular attack of disease or ' sickness ' 
must end in death ; but no rule is given 
as to the violence or particular character 



of the sickness or its duration. Nor 
will it affect the will to show that the 
testator might, without difficulty, have 
reduced his will to writing." 

4. By the terms of the Statute of 
Frauds, soldiers and sailors may dispose 
of personal property by nuncupative 
wills, ' ' as before the making of this act. ' ' 
It would seem, that if the rule ever ob- 
tained at common law, that the maker 
of a nuncupative will must be conscious 
of the near approach of death, it was 
not properly applied to the cases of 
soldiers and sailors ; and that the peril 
of such a life was always considered 
sufficient to justify the making of an un- 
written will while in actual service. 
Vandeuzer v. Gordon, 39 Vt. Ill; 
Leathers v. Greetmcre, 53 Me. 561 ; 1 
Redf. Wills *191. For this meaning of 
the term " actual military service," see 
the last authority. 

5. It has been held in many cases 
that where one is prevented by the act of 
God from completing a written will, and 
has declared his full intentions with the 
formalities necessary to establish an un- 
written will, the instructions so given or 
the uncompleted will may be proved as a 
nuncupative will : Offutt v. Offutt, 3 B. 
Mon. 162 ; Phoebe v. Boggess, 1 Grat. 
129 ; Strieker v. Grover, 5 Whart. 397 ; 
Aurand v. Witt, 9 Penn. St. 54 ; Mason 
v. Dunman, 1 Munf. 456 ; Boofter v. 
Rogers, 9 Gill 44 ; Frierson v. Beall, 7 
Ga. 438 ; PurUson v. Parkison, 12 Sm. 
& M. 672. 

Contra : Dochim v. Robinson, 6 Fost. 
372 ; Winn v. Bob, 3 Leigh 140 ; Reese 
v. Hawthorn, 10 Grat. 548. See also 
Porter's Appeal, 10 Penn. St. 254. 
Chas. A. Robbins. 

Lincoln, Neb. 



